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think that Senator BYRD has to ask
himself that question. We know his an-
swer. It is one with which I agree. But
all of us should ask ourselves that
question.

Mr. President, in later days I will
speak more on the subject.

———————

DIRECTING THE SENATE LEGAL
COUNSEL TO BRING A CIVIL AC-
TION

The Senate continued with the con-
sideration of the resolution.

Mr. LEAHY. I would like, Mr. Presi-
dent, to speak about Senate Resolution
199. We have been asked this session to
consider a number of matters with
which I did not agree. I think, frankly,
this one, Senate Resolution 199, may
take a special holiday season award. I
am not here to talk about the argu-
ments over the attorney-client privi-
lege issues or the precedent we are
being asked to establish, or the failure
fully to explore settlement of this mat-
ter in light of the President’s willing-
ness to produce the notes to the White-
water special counsel and to the Senate
so long as a general waiver of privilege
does not result. I will not linger on
being asked to enforce a subpoena that
was not properly served.

Let me direct my colleagues’ atten-
tion to one aspect of this matter that
has not yet been explored: We are being
asked to authorize Senate legal counsel
to commence an action that cannot be
brought.

Senate resolution 199 expressly pro-
poses that we, the Senate, direct our
Senate legal counsel to bring a civil ac-
tion to enforce a subpoena of the Spe-
cial Committee To Investigate White-
water Development Corporation and
Related Matters for notes taken by an
associate counsel to the President. The
statute under which we are being asked
to authorize the proposed civil con-
tempt proceeding expressly precludes
just the kind of legal action we are
being asked to authorize, one that
would create a confrontation with the
executive branch.

The second sentence of section 1365 of
title 28, United States Code, provides:

This section shall not apply to an action to
enforce, to secure a declaratory judgment
concerning the validity of, or to prevent a
threatened refusal to comply with, any sub-
poena or order issued to an officer or em-
ployee of the Federal Government acting
within his official capacity.

This, of course, was put in the stat-
ute to avoid putting the courts in a po-
sition of having to resolve a conflict
between the other two independent
branches of government.

So long as it would not violate any-
one’s attorney-client privilege, I would
be extremely interested in knowing
what Senate legal counsel has advised
the special committee with regard to
subpoenas to the White House and for
White House legal counsel notes and
with regard to their enforceability by
way of civil action. I think before the
Senate is asked to authorize it, we
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ought to know whether the civil con-
tempt proceeding we are being asked to
authorize is even legal. Does the spe-
cial committee have a legal opinion
from our Senate legal counsel on the
viability of the action proposed? If so,
I would like to have it put in the
RECORD.

This dispute arises, as the special
committee’s report explains, from a de-
mand for documents to the White
House in response to which the White
House identified Mr. Kennedy’s notes
as privileged.

The special committee goes to great
lengths in its report to argue Mr. Ken-
nedy was not acting as a personal at-
torney to the President and the First
Lady, but then dismisses the conclu-
sion that follows. If Mr. Kennedy at-
tended the meeting in his role as asso-
ciate counsel to the President, then it
would appear that no legal action can
be brought under section 1365. The spe-
cial committee cannot have it both
ways.

So I think we should consider that
which we are being asked to authorize.
I know millions of dollars have been
spent on this investigation. I know we
will probably spend millions more. But
at least when we vote we ought to
know whether we are voting to do
something that can be done.

We have no need to authorize legal
action, least of all one that cannot be
brought under the terms of the very
statute under which authorization is
being sought.

I appreciate the distinguished chair-
man arranging this time for me.

Mr. D’AMATO. Mr. President, in
order to attempt to move the flow, I
would ask unanimous consent that fol-
lowing Senator MACK, Senator SIMON
be recognized, and following Senator
SIMON, Senator THOMPSON be recog-
nized.

Mr. SARBANES. And then Senator
GLENN.

Mr. D’ AMATO. And then followed by
Senator GLENN.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MACK addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. MACK. I thank the Chair.

——
CIVILITY IN SENATE DEBATE

Mr. MACK. Mr. President, I had ini-
tially come to participate in the debate
on Whitewater, but there was a speech
of some 45 minutes or so by Senator
BYRD a little bit earlier that made ref-
erence to some comments I made in the
Chamber of the Senate last Friday. The
Senator referred to my use of the word
“guts” and drew from that that I was
implying that a number of Senators
maybe did not have the guts to present
an alternative proposal.

It would be easy for me to come here
with a sense of defensiveness and
anger, but I do not. I come to the floor
to speak—I am not quite sure how
long, and I am not quite sure what
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about, other than it was clearly not my
intention to impugn the integrity or
the intentions of my colleagues in the
U.S. Senate.

I really have been, I think, driven to
come to the floor this afternoon, as I
said, not out of anger but, frankly, out
of love. I have strived in my life to try
to make civility one of my No. 1 con-
cerns. And when I heard civility being
talked about, and I heard it being
talked about with reference to words
that I had said last Friday, it made me
take notice, it made me think about
that impassioned speech that I gave
last Friday.

Let me say that I feel very strongly
about what I had to say about what
was going on with respect to the budg-
et and the failure to get a balanced
budget and the importance of getting a
balanced budget and what that means
for this country, for America, for fu-
ture generations, for children, for my
grandchildren. I felt that very deeply.

But since I apparently—maybe I
should take out the word ‘‘apparently”’
so there would be no question—since I
have been charged with breaking rule
IXX, I apologize to my colleagues in
the U.S. Senate. I am driven to do this
even though I know there are those
who would say, ‘‘Oh, you should never
apologize, never engage in a defense of
your actions because, you know, that
brings too much attention to what
you’ve done.” But I come to the floor
of the U.S. Senate to once again say to
my friend and colleague, and somebody
whom I respect tremendously, Senator
DASCHLE, who in essence is kindness,
that in no way did I attempt or did I
mean to challenge the minority leader.

I have no ill-feelings toward Senator
BYRD. He is right to remind us of the
rules of the U.S. Senate. But I hope
that we would all take notice of that,
Democrat and Republican alike.

For me to stand here on the floor of
the U.S. Senate and imply or allow
others to conclude that I am the only
one that might have pushed the enve-
lope with respect to words used would,
in fact, be a tragic mistake. So I hope
that we would all listen to what Sen-
ator BYRD had to say.

If my coming forward today to react
to Senator BYRD’s comments will help
reduce the rhetoric and allow us to re-
turn to a time of greater civility, then
my coming to the floor will have been
worth it.

I do not know how many times I
thought of how we could begin the
process of bridging the differences be-
tween us, of truly understanding how
the other side truly believes the poli-
cies, the ideas, and the principles they
put forward instead of always ques-
tioning the motive. And so I welcome
those on the other side of the aisle who
want to be engaged in discussions
about how we bridge that divide, how
we could begin the process of really
truly finding out how it is that we can
satisfy your concerns and at the same
time satisfy ours, instead of there al-
ways having to be one winner.
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If I did not mention it, again I will
mention M. Scott Peck’s book ‘‘The
World Waiting To Be Born” and some
of the other books that he has written,
““People of the Lie: The Hope for Heal-
ing Human Evil,” his discussion about
evil in America. His initial book, at
least the one that most of us are famil-
iar with is “The Road Less Traveled.”
We do need more civility and more
grace in our lives in America today.

So, Mr. President, I could not allow
this situation to develop without again
responding from my heart and from my
soul to say that if my words the other
day, in fact, have heightened or have
increased the lack of civility, I apolo-
gize to my colleagues. But I ask you as
I do this that you be honest with your-
selves, ask yourself about your actions
and about your rhetoric. Ask your-
selves the question, How, in fact, can
we find a way to work together?

Mr. President, I yield the floor.

Mr. SIMON addressed the Chair.

The PRESIDING OFFICER (Mr.
D’AMATO). The Senator from Illinois.

——
SINCERITY IN THE U.S. SENATE

Mr. SIMON. Mr. President, first, if I
may comment on the remarks of our
colleague from Florida. It was a gra-
cious and generous statement on his
part. I think all of us—PAUL SIMON has
been guilty, like most of us have been
guilty from time to time, of getting—
you know, we get a little wrought up
more than we should from time to
time.

Part of the answer to the question
raised by Senator MACK is, if we as-
sume that our colleagues are just as
sincere about their position as we are,
it makes for a different kind of an at-
mosphere.

If my colleagues have real good
memories, you may remember I was a
Presidential candidate at one time. I
remember a reporter for one of the
major newspapers telling me that he
had been talking to Senator HELMS and
Senator THURMOND, with whom I fre-
quently disagree, and both of them
spoke very highly of me. He wanted to
know how that could be, and I men-
tioned, whenever I get into a debate I
try to remind myself that the other
person is just as sincere as I am.

I think that helps. But that is not
the sole answer. The question that Sen-
ator MACK poses is, How can we work
together more? It is not a question eas-
ily answered. But I think it is very im-
portant for the future of the Senate
and the future of our country, and I
thank him for posing the question.

DIRECTING THE SENATE LEGAL
COUNSEL TO BRING A CIVIL AC-
TION

The Senate continued with the con-
sideration of the resolution.

Mr. SIMON. Mr. President, I rise on
the subject that the Presiding Officer
knows more about than I do, because
he has had to sit through all these
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Whitewater hearings. I have been des-
ignated by the Judiciary Committee as
a Democrat to sit on that hearing
along with Senator HATCH being des-
ignated by the Republicans from the
Judiciary Committee.

What do we do? I think whenever—it
really is kind of related to what we
have just been talking about—when-
ever we can work things out without
confrontation, I think we are better off
in this body, and the Nation is better
off.

I really believe the White House has
gone about as far as they can go with-
out just giving up completely on this
constitutional right that people have
in terms of the lawyer-client relation-
ship.

I am also concerned about the
amount of time that we are taking on
this question. I cast one of three votes
against creating the committee. Sen-
ator GLENN, who is on the floor, cast
one and Senator BINGAMAN, who is on
the floor, cast one. My feeling was, we
were going to get preoccupied and
spend a lot of time on something that
really did not merit that amount of
time.

We have spent infinitely more time:
32 days of hearings, as the Presiding
Officer knows better than I, on this; 1562
individuals have been deposed; the
White House has produced more than
15,000 pages of documents; and Wil-
liams & Connolly, the President’s per-
sonal attorney, has produced more
than 28,000 pages of documents. We
have spent a huge amount of time.

We have spent much more time on
Whitewater in hearings than we spent
on health care in hearings last year on
an issue infinitely more important to
the people of this country; much more
time on Whitewater than on hearings
on drugs, for example. We may have
had 2 or 3 days of hearings on drugs
this year. I do not know. It certainly is
not more than that. We have had 1 day
of hearings so far this year on Medi-
care.

I think when we spend huge amounts
of time on this, we distort what hap-
pens in our country. I read the excel-
lent autobiography of the Presiding Of-
ficer, Senator D’AMATO, and unlike a
lot of autobiographies that are obvi-
ously written by someone else, it is
pure vintage AL D’AMATO. But I know
AL D’AMATO, our distinguished col-
league, represents a State with a lot of
poverty. We have spent infinitely more
time on this issue than we have spent
on the issue of poverty in our country.
Mr. President, 24 percent of our chil-
dren live in poverty. No other Western
industrialized nation has anything
close to that.

I hope we use the telephone a little
more frequently, get together a little
more and see if we cannot work this
thing out without confrontation. I
think everyone benefits.

Let me add one final thing. I am 67
years old now. I have been around long
enough to know that when we get into
these things, we really do not know the
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ultimate consequences. It is like
throwing a boomerang: It may hit here,
it may hit there, it may hit somewhere
else.

I hope this resolution is turned down
and the alternative of Senator SAR-
BANES is approved. But I am a political
realist. I know that is not likely to
happen, because of the partisan kind of
confrontation that has occurred and is
occurring in this body much too much.
But I hope we try, once this gets over,
to pull our rhetoric down, and I think
all of us benefit when that happens.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. THOMPSON. Mr. President, I
want to thank the Senator from Illi-
nois for his eloquent and heartfelt re-
marks. He has the admiration of us all.
He is going to be missed in this institu-
tion.

Mr. President, I would like to speak
for a few minutes with regard to the
issue at hand having to do with the
subpoena and the President’s claim of
privilege to resist that subpoena.

I have been called upon over the past
several weeks and months on many oc-
casions, by members of the media, and
others, to comment on the Whitewater
investigation, to give my opinion. Oth-
ers have, too, I am sure. In my case, I
was minority counsel to the Watergate
committee many years ago. People
want to draw those comparisons.

I refuse to make those comparisons. I
do not think it is appropriate to make
those comparisons. In fact, I have said
as little as possible about the whole
matter. I left town as a much younger
man, having spent a year and a half in-
vestigating Watergate, and I had been
on another committee assignment or
two as counsel to the U.S. Senate.
Some time ago, I kind of became tired
of investigating and, frankly, would
like to spend more of my time in try-
ing to build things up than in trying to
appear to be trying to tear things
down.

I think there is something important
going on here that has to be com-
mented upon with regard to the issue
at hand. It looks like perhaps some-
thing might be worked out with regard
to this particular subpoena, with re-
gard to the particular notes that are
being sought by this subpoena, and I
hope that is the case. But there is
something more important that is hap-
pening here that is going to have rami-
fications, I am afraid, for the next sev-
eral months in this body and in this
country, and that is, we should not get
so caught up in the fine print and lose
sight of the fact that, once again, we
have a President who is claiming privi-
lege to shield information from a com-
mittee of the U.S. Senate and ulti-
mately from the American people, and
it is a very, very weak claim at best.
But even if it were a strong claim, Mr.
President, it concerns me greatly that
the President, under these cir-
cumstances, with the history that we
have in this country of congressional
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